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and FHFA staff on legal matters re-
lated to the functions, activities, and
operations of FHFA and the regulated
entities; it supports supervision func-
tions, development and promulgation
of regulations and orders, and enforce-
ment actions. The office manages the
Freedom of Information, Privacy Act
and ethics programs. The Designated
Agency Ethics Official advises, coun-
sels, and trains FHFA employees on
ethical standards and conflicts of inter-
est, and manages the agency’s financial
disclosure program.

(T) Office of the Ombudsman. The of-
fice is responsible for considering com-
plaints and appeals from the regulated
entities, the OF and any person that
has a business relationship with a regu-
lated entity or the OF concerning any
matter relating to FHFA’s regulation
and supervision of that entity or the
OF.

(8) Office of Minority and Women In-
clusion. The office is responsible for all
matters of FHFA relating to diversity
in management, employment, and busi-
ness activities, and for supervising the
diversity requirements applicable to
the regulated entities and the OF.

(f) Other Offices and Departments. The
Director may from time to time estab-
lish other Offices and Divisions of the
agency as the Director deems nec-
essary or appropriate to carry out
FHFA’s mission, such as an Office of
Conservatorship Operations during
such period as regulated entities are
under FHFA’s conservatorship; an Of-
fice of Strategic Initiatives to manage
such strategic initiatives as the Direc-
tor may identify; and a Division of Su-
pervision Policy and Support to facili-
tate consistent supervision and exam-
ination policies across all regulated en-
tities. The Director may also establish
other Offices and positions as the Di-
rector deems necessary and appropriate
to support the operations of a federal
agency, such as a Chief Operating Offi-
cer, a Chief Financial Officer, an Office
of Information Technology, and such
other offices, departments, and posi-
tions as are necessary and appropriate
or may be required by statute.

(g) Additional information. Current in-
formation on the organization of FHFA
may be obtained by mail from the Of-
fice of Congressional Affairs and Com-
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munications, 400 Seventh Street, SW.,
Washington, DC 20024. Such informa-
tion, as well as other FHFA informa-
tion, also may be obtained electroni-
cally by accessing FHFA’s Web site lo-
cated at www.FHFA.gov.

§1200.3 Official logo and seal.

This section describes and displays
the logo adopted by the Director as the
official symbol representing FHFA. It
is displayed on correspondence, se-
lected documents, and signage. The
logo serves as the official seal to cer-
tify and authenticate official docu-
ments of the agency.

(a) Description. The logo is a disc con-
sisting of three polygons each drawn in
a manner resembling a silhouette of a
pitched roof house and with distinctive
eaves under its roof. Each polygon is
placed one in front of the other, two of
which are diminished in size from the
polygon behind it. Placed in the center
of the smallest polygon is the acronym
for the organization, “FHFA.” The
polygons are encircled by a designation
scroll having an outer and inner border
of plain heavy lines and containing the
words “FEDERAL HOUSING FINANCE
AGENCY” in capital letters with ser-
ifs, with two mullets on the extreme
left and right of the scroll.

(b) Display. FHFA’s official logo and
seal appears below:

PART 1202—FREEDOM OF
INFORMATION ACT

Sec.

1202.1 Why did FHFA issue this regulation?

1202.2 What do the terms in this regulation
mean?
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1202.3 What information
through FOIA?

1202.4 What information is exempt from dis-
closure?

1202.5 How do I request information from
FHFA or FHFA-OIG under FOIA?

1202.6 What if my request does not have all
the information FHFA or FHFA-OIG re-
quires?

1202.7 How will FHFA or FHFA-OIG respond
to my FOIA request?

1202.8 If the requested records contain con-
fidential commercial information, what
procedures will FHFA or FHFA-OIG fol-
low?

1202.9 How do I appeal a response denying
my FOIA request?

1202.10 Will FHFA or FHFA-OIG expedite
my request or appeal?

1202.11 What will it cost to get the records
I requested?

1202.12 Is there anything else I need to know
about FOIA procedures?

AUTHORITY: Pub. L. 110-289, 122 Stat. 2654; 5
U.S.C. 301, 552; 12 U.S.C. 4526; E.O. 12600, 52
FR 23781, 3 CFR, 1987 Comp., p. 235; E.O.
13392, 70 FR 75373-75377, 3 CFR, 2006 Comp., p.
216-200.

SOURCE: 76 FR 29634, May 23, 2011, unless
otherwise noted.

can I obtain

§1202.1 Why did FHFA issue this regu-
lation?

(a) The Freedom of Information Act
(FOIA) (6 U.S.C. 552), is a federal law
that requires FHFA and other Federal
Government agencies to disclose cer-
tain Federal Government records to
the public.

(b) This regulation explains the rules
that FHFA and the FHFA Office of In-
spector General (FHFA-OIG) both fol-
low when processing and responding to
requests for records under FOIA. It
also explains what you must do to re-
quest records from FHFA or FHFA-OIG
under FOIA. You should read this regu-
lation together with FOIA, which ex-
plains in more detail your rights and
the records FHFA or FHFA-OIG may
release to you.

(c) If you want to request informa-
tion about yourself, this is considered a
first-party or Privacy Act request
under the Privacy Act (b U.S.C. 552a),
and therefore you should file your re-
quest using FHFA’s Privacy Act regu-
lations at part 1204 of this title. If you
file a request for information about
yourself, FHFA or FHFA-OIG will
process this request under both FOIA
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and Privacy Act in order to give you
the greatest degree of access to any re-
sponsive material.

(d) FHFA and FHFA-OIG may make
public information that they routinely
publish or disclose when performing
their activities without following these
procedures.

(e) This regulation applies to both
FHFA and FHFA-OIG.

[76 FR 29634, May 23, 2011, as amended at 77
FR 4645, Jan. 31, 2012]

§1202.2 What do the terms in this reg-
ulation mean?

Some of the terms you need to under-
stand while reading this regulation
are—

Appeals Officer or FOIA Appeals Offi-
cer means a person designated by the
FHFA Director to process appeals of
denials of requests for FHFA records
under FOIA. For appeals pertaining to
FHFA-OIG records, Appeals Officer or
FOIA Appeals Officer means a person
designated by the FHF A Inspector Gen-
eral to process appeals of denials of re-
quests for FHFA-OIG records under
FOIA.

Confidential commercial information
means records provided to the Federal
Government by a submitter that con-
tain material exempt from release
under Exemption 4 of FOIA, 5 U.S.C.
552(b)(4), because disclosure could rea-
sonably be expected to cause substan-
tial competitive harm.

Days, unless stated as ‘‘calendar
days,” are working days and do not in-
clude Saturdays, Sundays, and federal
holidays. If the last day of any period
prescribed herein falls on a Saturday,
Sunday, or federal holiday, the last day
of the period will be the next working
day that is not a Saturday, Sunday, or
federal holiday.

Direct costs means the expenses, in-
cluding contract services, incurred by
FHFA or FHFA-OIG, in searching for,
reviewing and/or duplicating records to
respond to a request for information.
In the case of a commercial use re-
quest, the term also means those ex-
penditures FHFA or FHFA-OIG actu-
ally incurs in reviewing records to re-
spond to the request. Direct costs in-
clude the cost of the time of the em-
ployee performing the work, the cost of
any computer searches, and the cost of
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operating duplication equipment. Di-
rect costs do not include overhead ex-
penses such as costs of space, and heat-
ing or lighting the facility in which the
records are stored.

Employee, for the purposes of this reg-
ulation, means any person holding an
appointment to a position of employ-
ment with FHFA or FHFA-OIG, or any
person who formerly held such an ap-
pointment; any conservator appointed
by FHFA; or any agent or independent
contractor acting on behalf of FHFA or
FHFA-OIG, even though the appoint-
ment or contract has terminated.

Fee Waiver means the waiver or re-
duction of fees if the requester can
demonstrate that certain statutory
standards are met.

FHFA means the Federal Housing Fi-
nance Agency and includes its prede-
cessor agencies, the Office of Federal
Housing Enterprise Oversight (OFHEO)
and the Federal Housing Finance Board
(FHFB).

FHFA-OIG means the Office of In-
spector General for FHFA.

FOIA Officer and Chief FOIA Officer
are persons designated by the FHFA
Director to process and respond to re-
quests for FHF A records under FOIA.

FOIA Official is a person designated
by the FHFA Inspector General to
process requests for FHFA-OIG records
under FOIA.

FOIA Public Liaison is a person who is
responsible for assisting requesters
with their requests.

Office of Finance means the Office of
Finance of the Federal Home Loan
Bank System or any successor thereto.

Readily reproducible means that the
requested record or records exist in
electronic format and can be
downloaded or transferred intact to a
computer disk, tape, or another elec-
tronic medium with equipment and
software currently in use by FHFA or
FHFA-OIG.

Record means information or docu-
mentary material FHFA or FHFA-OIG
maintains in any form or format, in-
cluding electronic, which FHFA or
FHFA-OIG—

(1) Created or received under federal
law or in connection with the trans-
action of public business;

(2) Preserved or determined is appro-
priate for preservation as evidence of
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operations or activities of FHFA or
FHFA-OIG, or because of the value of
the information it contains; and

(3) Controls at the time it receives a
request for disclosure.

Regulated entities means the Federal
Home Loan Mortgage Corporation and
any affiliate thereof, the Federal Na-
tional Mortgage Association and any
affiliate thereof, and the Federal Home
Loan Banks.

Requester means any person seeking
access to FHFA or FHFA-OIG records
under FOIA. A requester falls into one
of three categories for the purpose of
determining what fees may be charged.
The three categories are—

(1) Commercial;

(2) News media, scientific institution
or educational; and

(3) Other.

Search time means the amount of
time spent by or on behalf of FHFA or
FHFA-OIG in attempting to locate
records responsive to a request, wheth-
er manually or by electronic means, in-
cluding but not limited to page-by-
page or line-by-line identification of
responsive material within a record or
extraction of electronic information
from electronic storage media.

Submitter means any person or entity
providing confidential information to
the Federal Government. The term
“submitter’’ includes, but is not lim-
ited to corporations, state govern-
ments, and foreign governments.

Unusual circumstances means the need
to—

(1) Search for and/or collect records
from agencies, offices, facilities, or lo-
cations that are separate from the of-
fice processing the request;

(2) Search, review, and/or duplicate a
voluminous amount of separate and
distinct records in order to process a
single request; or

(3) Consult with another agency or
among two or more components of
FHFA or FHFA-OIG that have a sub-
stantial interest in the determination
of a request.

[76 FR 29634, May 23, 2011, as amended at 77

FR 4645, Jan. 31, 2012]

§1202.3 What information can I obtain
through FOIA?

(a) General. FHFA and FHFA-OIG
prohibit employees from releasing or
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disclosing confidential or otherwise
non-public information that FHFA or
FHFA-OIG possesses, except as author-
ized by this regulation, by the Director
of FHFA for FHFA records, or by the
FHFA Inspector General for FHFA-OIG
records, when the disclosure is nec-
essary for the performance of official
duties.

(b) Records. You may request that
FHFA or FHFA-OIG disclose to you its
records on a subject of interest to you.
FOIA only requires the disclosure of
records. It does not require FHFA or
FHFA-OIG to create compilations of
information or to provide narrative re-
sponses to questions or queries. Some
information is exempt from disclosure.

(¢) Reading rooms.—(1) FHFA main-
tains electronic and physical reading
rooms. FHFA’s physical reading room
is located at 400 Seventh Street, SW.,
Eighth Floor, Washington, DC 20024,
and is open to the public by appoint-
ment from 9 a.m. to 3 p.m. each busi-
ness day. For an appointment, contact
the FOIA Officer by calling (202) 649-
3803 or by e-mail at foia@fhfa.gov. The
electronic reading room is part of the
FHFA Web site at http:/www.fhfa.gov.
FHFA-OIG also maintains electronic
and physical reading rooms. FHFA-
OIG’s physical reading room is located
at 400 Seventh Street, SW., Third
Floor, Washington, DC 20024, and is
open to the public by appointment
from 9 a.m. to 3 p.m. each business day.
For an appointment, contact FHFA-
OIG by calling (202) 730-2824 or by e-
mail at bryan.saddler@fhfaoig.gov The
electronic reading room is part of the
FHFA-OIG Web site at http://
www.fhfaoig.gov.

(2) Bach reading room has the fol-
lowing records created after November
1, 1996, by FHFA or its predecessor
agencies, or by FHFA-OIG, and current
indices to the following records created
by FHFA or its predecessor agencies or
FHFA-OIG before or after November 1,
1996:

(i) Final opinions or orders issued in
adjudication;

(ii) Statements of policy and inter-
pretation that are not published in the
FEDERAL REGISTER;

(iii) Administrative staff manuals
and instructions to staff that affect a
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member of the public and are not ex-
empt from disclosure under FOIA; and

(iv) Copies of records released under
FOIA that FHFA or FHFA-OIG deter-
mines have become or are likely to be-
come the subject of subsequent re-
quests for substantially similar
records.

[76 FR 29634, May 23, 2011, as amended at 77
FR 4645, Jan. 31, 2012]

§1202.4 What information is exempt
from disclosure?

(a) General. Unless the Director of
FHFA or his or her designee for FHFA
records, the FHFA Inspector General
or his or her designee for FHFA-OIG
records, or any regulation or statute
specifically authorizes disclosure, nei-
ther FHFA nor FHFA-OIG will release
records that are—

(1) Specifically authorized under cri-
teria established by an Executive Order
to be kept secret in the interest of na-
tional defense or foreign policy, and in
fact is properly classified pursuant to
such Executive Order;

(2) Related solely to FHFA’s or
FHFA-OIG’s internal personnel rules
and practices;

(3) Specifically exempted from disclo-
sure by statute (other than 5 U.S.C.
5562a), provided that such statute—

(i) Requires that the matters be with-
held from the public in such a manner
as to leave no discretion on the issue,
or

(ii) Establishes particular criteria for
withholding or refers to particular
types of matters to be withheld;

(4) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential;

(6) Contained in inter-agency or
intra-agency memoranda or letters
that would not be available by law to a
private party in litigation with FHFA
or FHFA-OIG;

(6) Contained in personnel, medical
or similar files (including financial
files) the disclosure of which would
constitute a clearly unwarranted inva-
sion of personal privacy;

(7) Compiled for law enforcement
purposes, but only to the extent that
the production of such law enforcement
records or information—
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(i) Could reasonably be expected to
interfere with enforcement pro-
ceedings;

(ii) Would deprive a person of a right
to fair trial or an impartial adjudica-
tion;

(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a state, local, or for-
eign agency or authority or any pri-
vate institution or an entity that is
regulated and examined by FHFA that
furnished information on a confidential
basis, and, in the case of a record com-
piled by FHFA-OIG or a criminal law
enforcement authority in the course of
a criminal investigation or by an agen-
cy conducting a lawful national secu-
rity intelligence investigation, infor-
mation furnished by a confidential
source;

(v) Would disclose techniques and
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be ex-
pected to risk circumvention of the
law; or

(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual.

(8) Contained in or related to exam-
ination, operating, or condition reports
that are prepared by, on behalf of, or
for the use of an agency responsible for
the regulation or supervision of finan-
cial institutions; or

(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells.

(b) Discretion to apply exemptions. Al-
though records or parts of them may be
exempt from disclosure, FHFA or
FHFA-OIG may elect under the cir-
cumstances of any particular request
not to apply an exemption. This elec-
tion does not generally waive the ex-
emption and it does not have preceden-
tial effect. FHFA or FHFA-OIG may
still apply an exemption to any other
records or portions of records, regard-
less of when the request is received.

(c) Redacted portion. If a requested
record contains exempt information
and information that can be disclosed
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and the portions can reasonably be seg-
regated from each other, the
disclosable portion of the record will be
released to the requester after FHFA
or FHFA-OIG deletes the exempt por-
tions. If it is technically feasible,
FHFA or FHFA-OIG will indicate the
amount of the information deleted at
the place in the record where the dele-
tion is made and include a notation
identifying the exemption that was ap-
plied, unless including that indication
would harm an interest protected by an
exemption.

(d) Ezxempt and redacted material.
FHFA and FHFA-OIG are not required
to provide an itemized index corre-
lating each withheld document (or re-
dacted portion) with a specific exemp-
tion justification.

(e) Disclosure to Congress. This section
does not allow FHFA or FHFA-OIG to
withhold any information from, or to
prohibit the disclosure of any informa-
tion to, Congress or any Congressional
committee or subcommittee.

§1202.5 How do I request information
from FHFA or FHFA-OIG under
FOIA?

(a) Where to send your request. FOIA
requests must be in writing. You may
make a request for FHFA or FHFA-
OIG records by writing directly to
FHFA’s FOIA Office through electronic
mail, mail, delivery service, or fac-
simile. The electronic mail address is:
foia@fhfa.gov. For mail or delivery
service, the mailing address is: FOIA
Officer, Federal Housing Finance Agen-
cy, 400 Seventh Street, SW., Eighth
Floor, Washington, DC 20024. The fac-
simile number is: (202) 649-1073. Re-
quests for FHFA-OIG records will be
forwarded to FHFA-OIG for processing
and direct response. You can help
FHFA and FHFA-OIG process your re-
quest by marking electronic mail, let-
ters, or facsimiles and the subject line,
envelope, or facsimile cover sheet with
“FOIA Request.” FHFA’s ‘“Freedom of
Information Act Reference Guide,”
which is available on FHFA’s Web site,
hitp://www.fhfa.gov, provides additional
information to assist you in making
your request.

(b) Provide your name and address.
Your request must include your full
name, your address and, if different,
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the address at which FHFA or FHFA-
OIG is to notify you about your re-
quest, a telephone number at which
you can be reached during normal busi-
ness hours, and an electronic mail ad-
dress, if any.

(c) Request is under FOIA. Your re-
quest must have a statement identi-
fying it as being made under FOIA.

(d) Your FOIA status. If you are sub-
mitting your request as a ‘‘commercial
use’’ requester, an ‘‘educational insti-
tution” requester, a ‘‘non-commercial
scientific institution” requester, or a
“representative of the news media’ for
the purposes of the fee provisions of
FOIA, your request should include a
statement specifically identifying your
status.

(e) Describing the records you request.
You must describe the records that you
seek in enough detail to enable FHFA
or FHFA-OIG personnel to locate them
with a reasonable amount of effort.
Your request should include as much
specific information as possible that
you know about each record you re-
quest, such as the date, title, name, au-
thor, recipient, subject matter, or file
designations, or the description of the
record.

(f) How you want the records produced
to you. Your request must tell FHFA or
FHFA-OIG whether you will inspect
the records before duplication or want
them duplicated and furnished without
inspection.

(g) Agreement to pay fees. In your
FOIA request you must agree to pay all
applicable fees charged under §1202.11,
up to $100.00, unless you seek a fee
waiver. When making a request, you
may specify a higher or lower amount
you will pay without consultation.
Your inability to pay a fee does not
justify granting a fee waiver.

(h) Valid requests. FHFA and FHFA-
OIG will only process valid requests. A
valid request must meet all the re-
quirements of this part.

[76 FR 29634, May 23, 2011, as amended at 77
FR 4645, Jan. 31, 2012]

§1202.6 What if my request does not
have all the information FHFA or
FHFA-OIG requires?

If FHFA or FHFA-OIG determines
that your request does not reasonably
describe the records you seek, is overly
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broad, cannot yet be processed for rea-
sons related to fees, or lacks required
information, you will be informed in
writing why your request cannot be
processed. You will be given 15 cal-
endar days to modify your request to
meet all requirements. This request for
additional information tolls the time
period for FHFA or FHFA-OIG to re-
spond to your request under §1202.7.

(a) If you respond with the necessary
information, FHFA or FHFA-OIG will
process that response as a new request
and the time period for FHFA or
FHFA-OIG to respond to your request
will start from the date the additional
information is actually received by
FHFA or FHFA-OIG.

(b) If you do not respond or provide
additional information within the time
allowed, or if the additional informa-
tion you provide is still incomplete or
insufficient, FHFA and FHFA-OIG will
consider your request withdrawn and
will notify you that it will not be proc-
essed.

§1202.7 How will FHFA and FHFA-
OIG respond to my FOIA request?

(a) Authority to grant or deny requests.
The FOIA Officer and the Chief FOIA
Officer are authorized to grant or deny
any request for FHFA records. For
FHFA-OIG records, the designated
FHFA-OIG FOIA Official is authorized
to grant or deny any request for
FHFA-OIG records.

(b) Multi-Track request processing.
FHFA and FHFA-OIG use a multi-
track system to process FOIA requests.
This means that a FOIA request is
processed based on its complexity.
When FHFA or FHFA-OIG receives
your request, it is assigned to a Stand-
ard Track or Complex Track. FHFA or
FHFA-OIG will notify you if your re-
quest is assigned to the Complex Track
as described in paragraph (f) of this
section.

(1) Standard Track. FHFA and FHFA-
OIG assign FOIA requests that are rou-
tine and require little or no search
time, review, or analysis to the Stand-
ard Track. FHFA and FHFA-OIG re-
spond to these requests within 20 days
after receipt, in the order in which
they are received. If FHFA or FHFA-
OIG determines while processing your
Standard Track request, that it is
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more appropriately a Complex Track
request, it will be reassigned to the
Complex Track and you will be notified
as described in paragraph (f) of this
section.

(2) Complex Track.—(i) FHFA and
FHFA-OIG assign requests that are
non-routine to the Complex Track.
Complex Track requests are those to
which FHFA or FHFA-OIG determines
that the request and/or response may—

(A) Be voluminous;

(B) Involve two or more FHFA or
FHFA-OIG units;

(C) Require consultation with other
agencies or entities;

(D) Require searches of archived doc-
uments;

(BE) Seek confidential commercial in-
formation as described in §1202.8;

(F) Require an unusually high level
of effort to search for, review and/or
duplicate records;

(G) Cause undue disruption to the
day-to-day activities of FHFA in regu-
lating and supervising the regulated
entities; or

(H) Cause undue disruption to the
day-to-day activities of FHFA-OIG in
carrying out its statutory responsibil-
ities.

(ii) FHFA or FHFA-OIG will respond
to Complex Track requests as soon as
reasonably possible, regardless of the
date of receipt.

(c) Referrals to other agencies. If you
submit a FOIA request that seeks
records originating in another Federal
Government agency, FHFA or FHFA-
OIG will refer your request or a portion
of your request, as applicable, to the
other agency for response. FHFA or
FHFA-OIG will provide you notice of
the referral, what portion of the re-
quest was referred, and the name of the
other agency and contact information.

(d) Responses to FOIA requests. FHFA
or FHFA-OIG will respond to your re-
quest by granting or denying it in full,
or by granting and denying it in part.
The response will be in writing. In de-
termining which records are responsive
to your request, FHFA and FHFA-OIG
will conduct searches for records FHFA
or FHFA-OIG possesses as of the date
of your request.

(1) Requests that FHFA or FHFA-OIG
grants. If FHFA or FHFA-OIG grants
your request, the response will include
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the requested records or details about
how FHFA or FHFA-OIG will provide
them to you and the amount of any
fees charged.

(2) Requests that FHFA or FHFA-OIG
denies, or grants and denies in part. If
FHFA or FHFA-OIG denies your re-
quest in whole or in part because a re-
quested record does not exist or cannot
be located, is not readily reproducible
in the form or format you sought, is
not subject to FOIA, or is exempt from
disclosure, the written response will in-
clude the requested releasable records,
if any, the amount of any fees charged,
the reasons for denial, and a notice and
description of your right to file an ad-
ministrative appeal under §1202.9.

(e) Format and delivery of disclosed
records. If FHFA or FHFA-OIG grants,
in whole or in part, your request for
disclosure of records under FOIA, the
records may be made available to you
in the form or format you requested, if
they are readily reproducible in that
form or format. The records will be
sent to the address you provided by
regular U.S. Mail or by electronic mail
unless alternate arrangements are
made by mutual agreement, such as
your agreement to pay express or expe-
dited delivery service fees or to pick up
records at FHFA or FHFA-OIG offices.

(f) Extensions of time.—(1) In unusual
circumstances, FHFA or FHFA-OIG
may extend the Standard Track time
limit in paragraph (b)(1) of this section
for no more than 10 days and notify
you of—

(i) The reason for the extension; and

(ii) The date on which the determina-
tion is expected.

(2) For requests in the Complex
Track, FHFA or FHFA-OIG will pro-
vide you with an opportunity to modify
or reformulate your request so that it
may be processed on the Standard
Track. If the request cannot be modi-
fied or reformulated to permit proc-
essing on the Standard Track, FHFA or
FHFA-OIG will notify you regarding
an alternative time period for proc-
essing the request.

[76 FR 29634, May 23, 2011, as amended at 77
FR 4645, Jan. 31, 2012]
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§1202.8 If the requested records con-
tain confidential commercial infor-
mation, what procedures will FHFA
or FHFA-OIG follow?

(a) General. FHFA or FHFA-OIG will
not disclose confidential commercial
information in response to your FOIA
request except as described in this sec-
tion.

(b) Designation of confidential commer-
cial information. Submitters of commer-
cial information must use good-faith
efforts to designate, by appropriate
markings, either at the time of submis-
sion or at a reasonable time thereafter,
those portions of the information they
deem to be protected under 5 U.S.C.
5562(b)(4) and §1202.4(a)(4). Any such des-
ignation will expire 10 years after the
records are submitted to the Federal
Government, unless the submitter re-
quests, and provides reasonable jus-
tification for, a designation period of
longer duration.

(c) Pre-disclosure notification. Except
as provided in paragraph (e) of this sec-
tion, if your FOIA request encompasses
confidential commercial information,
FHFA or FHFA-OIG will, prior to dis-
closure of the information and to the
extent permitted by law, provide
prompt written notice to a submitter
that confidential commercial informa-
tion was requested when—

(1) The submitter has in good faith
designated the information as con-
fidential commercial information pro-
tected from disclosure under 5 U.S.C.
552(b)(4) and §1202.4(a)(4); or

(2) FHFA or FHFA-OIG has reason to
believe that the request seeks con-
fidential commercial information, the
disclosure of which may result in sub-
stantial competitive harm to the sub-
mitter.

(d) Content of pre-disclosure notifica-
tion. When FHFA or FHFA-OIG sends a
pre-disclosure notification to a sub-
mitter, it will contain—

(1) A description of the confidential
commercial information requested or
copies of the records or portions there-
of containing the confidential business
information; and

(2) An opportunity to object to dis-
closure within 10 days or such other
time period that FHFA or FHFA-OIG
may allow, by providing to FHFA or
FHFA-OIG a detailed written state-
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ment demonstrating all reasons the
submitter opposes disclosure.

(e) Exceptions to pre-disclosure notifica-
tion. FHFA or FHFA-OIG is not re-
quired to send a pre-disclosure notifi-
cation if—

(1) FHFA or FHFA-OIG determines
that information should not be dis-
closed;

(2) The information has been pub-
lished lawfully or has been made offi-
cially available to the public;

(3) Disclosure of the information is
required by law, other than FOIA;

(4) The information requested is not
designated by the submitter as con-
fidential commercial information pur-
suant to this section; or

(6) The submitter’s designation,
under paragraph (b) of this section, ap-
pears on its face to be frivolous; except
that FHFA or FHFA-OIG will provide
the submitter with written notice of
any final decision to disclose the des-
ignated confidential commercial infor-
mation within a reasonable number of
days prior to a specified disclosure
date.

(f) Submitter’s objection to disclosure. A
submitter may object to disclosure
within 10 days after date of the Pre-dis-
closure Notification, or such other
time period that FHFA or FHFA-OIG
may allow, by delivering to FHFA or
FHFA-OIG a statement demonstrating
all grounds on which it opposes disclo-
sure, and all reasons supporting its
contention that the information should
not be disclosed. The submitter’s objec-
tion must contain a certification by
the submitter, or an officer or author-
ized representative of the submitter,
that the grounds and reasons presented
are true and correct to the best of the
submitter’s knowledge. The submit-
ter’s objection may itself be subject to
disclosure under FOIA.

(g) Notice of intent to disclose informa-
tion. FHFA or FHFA-OIG will carefully
consider all grounds and reasons pro-
vided by a submitter objecting to dis-
closure. If FHFA or FHFA-OIG decides
to disclose the information over the
submitter’s objection, the submitter
will be provided with a written notice
of intent to disclose at least 10 days be-
fore the date of disclosure. The written
notice will contain—
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(1) A statement of the reasons why
the information will be disclosed;

(2) A description of the information
to be disclosed; and

(3) A specific disclosure date.

(h) Notice to requester. FHFA or
FHFA-OIG will give a requester whose
request encompasses confidential com-
mercial information—

(1) A written notice that the request
encompasses confidential commercial
information that may be exempt from
disclosure under 5 U.S.C. 552(b)(4) and
§1202.4(a)(4) and that the submitter of
the information has been given a pre-
disclosure notification with the oppor-
tunity to comment on the proposed dis-
closure of the information; and

(2) A written notice that a notice of
intent to disclose has been provided to
the submitter, and that the submitter
has 10 days, or such other time period
that FHFA or FHFA-OIG may allow, to
respond.

(i) Notice of FOIA lawsuit. FHFA or
FHFA-OIG will promptly notify the
submitter whenever a requester files
suit seeking to compel disclosure of
the submitter’s confidential commer-
cial information. FHFA or FHFA-OIG
will promptly notify the requester
whenever a submitter files suit seeking
to prevent disclosure of information.

§1202.9 How do I appeal a response
denying my FOIA request?

(a) Right of appeal. If FHFA or FHFA-
OIG denied your request in whole or in
part, you may appeal the denial by
writing directly to the FOIA Appeals
Officer through electronic mail, mail,
delivery service, or facsimile. The elec-
tronic mail address is: foia@fhfa.gov.
For mail or delivery service, the mail-
ing address is: FOIA Appeals Officer,
Federal Housing Finance Agency, 400
Seventh Street, SW., Eighth Floor,
Washington, DC 20024. The facsimile
number is: (202) 649-1073. You can help
FHFA and FHFA-OIG process your ap-
peal by marking electronic mail, let-
ters, or facsimiles and the subject line,
envelope, or facsimile cover sheet with
“FOIA Appeal.” For appeals of denials,
whether in whole or in part, made by
FHFA-OIG, the appeal must be clearly
marked by adding ‘“‘FHFA-OIG” after
“FOIA Appeal.” All appeals from deni-
als, in whole or in part, made by
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FHFA-OIG will be forwarded to the
FHFA-OIG FOIA Appeals Officer for
processing and direct response. FHFA’s
“Freedom of Information Act Ref-
erence Guide,” which is available on
FHFA’s Web site, http:/www.fhfa.gov,
provides additional information to as-
sist you in making your appeal.

(b) Timing, form, content, and receipt of
an appeal. Your appeal must be written
and submitted within 30 calendar days
of the date of the decision by FHFA or
FHFA-OIG denying, in whole or in
part, your request. Your appeal must
include a copy of the initial request, a
copy of the letter denying the request
in whole or in part, and a statement of
the circumstances, reasons, or argu-
ments you believe support disclosure of
the requested record(s). FHFA and
FHFA-OIG will not consider an im-
properly addressed appeal to have been
received for the purposes of the 20-day
time period of paragraph (d) of this sec-
tion until it is actually received by
FHFA.

(c) Extensions of time to appeal. If you
need more time to file your appeal, you
may request, in writing, an extension
of time of no more than 10 calendar
days in which to file your appeal, but
only if your request is made within the
original 30-calendar day time period for
filing the appeal. Granting such an ex-
tension is in the sole discretion of the
FHFA or FHFA-OIG FOIA Appeals Of-
ficer.

(d) Final action on appeal. FHFA’s or
FHFA-OIG’s determination on your ap-
peal will be in writing, signed by the
FHFA or FHFA-OIG FOIA Appeals Of-
ficer, and sent to you within 20 days
after the appeal is received, or by the
last day of the last extension under
paragraph (e) of this section. The de-
termination of an appeal is the final
action of FHFA or FHFA-OIG on a
FOIA request. A determination may—

(1) Affirm, in whole or in part, the
initial denial of the request and may
include a brief statement of the reason
or reasons for the decision, including
each FOIA exemption relied upon;

(2) Reverse, in whole or in part, the
denial of a request in whole or in part,
and require the request to be processed
promptly in accordance with the deci-
sion; or
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(3) Remand a request to FHFA or
FHFA-OIG, as appropriate, for re-proc-
essing, stating the time limits for re-
sponding to the remanded request.

(e) Notice of delayed determinations on
appeal. If FHFA or FHFA-OIG cannot
send a determination on your appeal
within the 20-day time limit, the des-
ignated Appeals Officer will continue
to process the appeal and upon expira-
tion of the time limit, will inform you
of the reason(s) for the delay and the
date on which a determination may be
expected. In this notice of delay, the
FHFA or FHFA-OIG FOIA Appeals Of-
ficer may request that you forebear
seeking judicial review until a final de-
termination is made.

(f) Judicial review. If the denial of
your request for records is upheld in
whole or in part, or if a determination
on your appeal has not been sent at the
end of the 20-day period in paragraph
(d) of this section, or the last extension
thereof, you may seek judicial review
under 5 U.S.C. 552(a)(4).

(g) Additional Resource. The National
Archives and Records Administration
(NARA), Office of Government Infor-
mation Services (OGIS) offers non-
compulsory, non-binding mediation
services to resolve FOIA disputes. If
you seek information regarding the
OGIS and/or the services it offers,
please contact the OGIS directly at Of-
fice of Government Information Serv-
ices, National Archives and Records
Administration, Room 2510, 8601
Adelphi Road, College Park, MD 20740—
6001, Email: ogis@nara.gov, Phone: (301)
837-1996, Fax: (301) 837-0348, Toll-free: 1-
(877) 684-6448. This information is pro-
vided as a public service only. By pro-
viding this information, FHFA and
FHFA-OIG do not commit to refer dis-
putes to OGIS, or to defer to OGIS’ me-
diation decisions in particular cases.

[76 FR 29634, May 23, 2011, as amended at 77
FR 4645, Jan. 31, 2012]

§1202.10 Will FHFA or FHFA-OIG ex-
pedite my request or appeal?

(a) Request for expedited processing.
You may request, in writing, expedited
processing of an initial request or of an
appeal. FHFA or FHFA-OIG may grant
expedited processing, and give your re-
quest or appeal priority if your request
for expedited processing demonstrates
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a compelling need by establishing one
or more of the following—

(1) Circumstances in which the lack
of expedited treatment could reason-
ably be expected to pose an imminent
threat to the life or physical safety of
an individual;

(2) An urgency to inform the public
about an actual or alleged Federal Gov-
ernment activity if you are a person
primarily engaged in disseminating in-
formation;

(3) The loss of substantial due process
or rights;

(4) A matter of widespread and excep-
tional media interest in which there
exists possible questions about the
Federal Government’s integrity, affect-
ing public confidence; or

(5) Humanitarian need.

(b) Certification of compelling need.
Your request for expedited processing
must include a statement certifying
that the reason(s) you present dem-
onstrate a compelling need are true
and correct to the best of your knowl-
edge.

(¢c) Determination on request. FHFA or
FHFA-OIG will notify you within 10
days of receipt of your request whether
expedited processing has been granted.
If a request for expedited treatment is
granted, the request will be given pri-
ority and will be processed as soon as
practicable. If a request for expedited
processing is denied, any appeal under
§1202.9 of that decision will be acted on
expeditiously.

§1202.11 What will it cost to get the
records I requested?

(a) Assessment of fees, generally. FHFA
or FHFA-OIG will assess you for fees
covering the direct costs of responding
to your request and costs for dupli-
cating records, except as otherwise pro-
vided in a statute with respect to the
determination of fees that may be as-
sessed for disclosure, search time, or
review of particular records.

(b) Assessment of fees, categories of re-
questers. The fees that FHFA or FHFA-
OIG may assess vary depending on the
type of request or the type of requester
you are—

(1) Commercial use. If you request
records for a commercial use, the fees
that FHFA or FHFA-OIG may assess
are limited to FHFA’s or FHFA-OIG’s
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operating costs incurred for document
search, review, and duplication.

(2) Educational institution, noncommer-
cial scientific institution, or representative
of the news media. If you are not re-
questing records for commercial use
and you are an educational institution
or a noncommercial scientific institu-
tion, whose purpose is scholarly or sci-
entific research, or a representative of
the news media, the fees that may be
assessed are limited to standard rea-
sonable charges for duplication in ex-
cess of 100 pages or an electronic equiv-
alent of 100 pages.

(3) Other. If neither paragraph (b)(1)
nor paragraph (b)(2) of this section ap-
plies, the fees assessed are limited to
the costs for document searching in ex-
cess of two hours and duplication in ex-
cess of 100 pages, or an electronic
equivalent of 100 pages.

(c) Fee schedule. The current schedule
of fees is maintained on FHFA’s Web
site at: http:/www.fhfa.gov.

(d) Notice of anticipated fees in excess
of $100.00. When FHFA or FHFA-OIG
determines or estimates that the fees
chargeable to you will exceed $100.00,
you will be notified of the actual or es-
timated amount of fees you will incur,
unless you earlier indicated your will-
ingness to pay fees as high as those an-
ticipated. When you are notified that
the actual or estimated fees exceed
$100.00, your FOIA request will not be
considered received by FHFA or FHFA-
OIG until you agree to pay the antici-
pated total fee.

(e) Advance payment of fees. FHFA or
FHFA-OIG may request that you pay
estimated fees or a deposit in advance
of responding to your request. If FHFA
or FHFA-OIG requests advance pay-
ment or a deposit, your request will
not be considered received by FHFA or
FHFA-OIG until the advance payment
or deposit is received. FHFA or FHFA-
OIG will request advance payment or a
deposit if—

(1) The fees are likely to exceed
$500.00. FHFA or FHFA-OIG will notify
you of the likely cost and obtain from
you satisfactory assurance of full pay-
ment if you have a history of prompt
payment of FOIA fees to FHFA or
FHFA-OIG;

(2) You do not have a history of pay-
ment, or if the estimate of fees exceeds
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$1,000.00, FHFA or FHFA-OIG may re-
quire an advance payment of fees in an
amount up to the full estimated charge
that will be incurred,;

(3) You previously failed to pay a fee
to FHFA or FHFA-OIG in a timely
fashion, i.e., within 30 calendar days of
the date of a billing, FHFA or FHFA-
OIG may require you to make advance
payment of the full amount of the fees
anticipated before processing a new re-
quest or finishing processing of a pend-
ing request; or

(4) You have an outstanding balance
due from a prior request. FHFA or
FHFA-OIG may require you to pay the
full amount owed plus any applicable
interest, as provided in paragraph (f) of
this section, or demonstrate that the
fee owed has been paid, as well as pay-
ment of the full amount of anticipated
fees before processing your request.

(f) Interest. FHFA or FHFA-OIG may
charge you interest on an unpaid bill
starting on the 31st calendar day fol-
lowing the day on which the bill was
sent. Once a fee payment has been re-
ceived by FHFA or FHFA-OIG, even if
not processed, FHFA or FHFA-OIG will
stay the accrual of interest. Interest
charges will be assessed at the rate pre-
scribed by 31 U.S.C. 3717 and will ac-
crue from the date of the billing.

(g) FHFA or FHFA-OIG assistance to
reduce costs. If FHFA or FHFA-OIG no-
tifies you of estimated fees exceeding
$100.00 or requests advance payment or
a deposit, you will have an opportunity
to consult with FHFA or FHFA-OIG
FOIA staff to modify or reformulate
your request to meet your needs at a
lower cost.

(h) Fee waiver requests. You may re-
quest a fee waiver in accordance with
FOIA and this regulation. FHFA or
FHFA-OIG may grant your fee waiver
request if disclosure of the information
is in the public interest because it is
likely to contribute significantly to
public understanding of the operations
or activities of the Federal Govern-
ment and is not primarily in the com-
mercial interest of the requester. In
submitting a fee waiver request, you
must address the following six fac-
tors—
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(1) Whether the subject of the re-
quested records concerns the oper-
ations or activities of the Federal Gov-
ernment;

(2) Whether the disclosure is likely to
contribute to an understanding of Fed-
eral Government operations or activi-
ties;

(3) Whether disclosure of the re-
quested information will contribute to
public understanding;

(4) Whether the disclosure is likely to
contribute significantly to public un-
derstanding of Federal Government op-
erations or activities;

(6) Whether the requester has a com-
mercial interest that would be
furthered by the requested disclosure;
and

(6) Whether the magnitude of the
identified commercial interest of the
requester is sufficiently large, in com-
parison with the public interest in dis-
closure, that disclosure is primarily in
the commercial interest of the re-
quester.

(i) Determination on request. FHFA or
FHFA-OIG will notify you within 20
days of receipt of your request whether
the fee waiver has been granted. A re-
quest for fee waiver that is denied may
only be appealed when a final decision
has been made on the initial FOIA re-
quest.

§1202.12 Is there anything else I need
to know about FOIA procedures?

This FOIA regulation does not and
shall not be construed to create any
right or to entitle any person, as of
right, to any service or to the disclo-
sure of any record to which such person
is not entitled under FOIA. This regu-
lation only provides procedures for re-
questing records under FOIA.

PART 1203—EQUAL ACCESS TO
JUSTICE ACT

Subpart A—General Provisions

Sec.

1203.1
1203.2
1203.3
1203.4

Purpose and scope.

Definitions.

Eligible parties.

Standards for awards.

1203.5 Allowable fees and expenses.

1203.6 Rulemaking on maximum rate for
fees.

1203.7 Awards against other agencies.
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1203.8-1203.9 [Reserved]

Subpart B—Information Required From
Applicants

1203.10 Contents
award.
1203.11 Confidentiality of net worth exhibit.
1203.12 Documentation for fees and ex-

penses.
1203.13-1203.19 [Reserved]

of the application for

Subpart C—Procedures for Filing and
Consideration of the Application for Award

1203.20 Filing and service of the application
for award and related papers.

1203.21 Response to the application for
award.

1203.22 Reply to the response.

1203.23 Comments by other parties.

1203.24 Settlement.

1203.25 Further proceedings on the applica-
tion for award.

1203.26 Decision of the adjudicative officer.

1203.27 Review by FHFA.

1203.28 Judicial review.

1203.29 Payment of award.

AUTHORITY: 12 U.S.C. 4526, 5 U.S.C. 504.

SOURCE: 75 FR 65219, Oct. 22, 2010, unless
otherwise noted..

Subpart A—General Provisions

§1203.1 Purpose and scope.

(a) This part implements the Equal
Access to Justice Act, 5 U.S.C. 504, by
establishing procedures for the filing
and consideration of applications for
awards of fees and other expenses to el-
igible individuals and entities who are
parties to adversary adjudications be-
fore FHFA.

(b) This part applies to the award of
fees and other expenses in connection
with adversary adjudications before
FHFA. However, if a court reviews the
underlying decision of the adversary
adjudication, an award for fees and
other expenses may be made only pur-
suant to 28 U.S.C. 2412(d)(3).

§1203.2 Definitions.

As used in this part:

Adjudicative officer means the official
who presided at the underlying adver-
sary adjudication, without regard to
whether the official is designated as a
hearing examiner, administrative law
judge, administrative judge, or other-
wise.
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